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STATEMENT OF THE CASE
Nature of the Case
Bryce Transue appeals from his judgment of conviction for two counts of lewd conduct
with a minor under the age of sixteen and one count of sexual abuse of a minor under the age of
sixteen.   Mr.  Transue  was  found  guilty  following  a  jury  trial  and  the  district  court  imposed
sentences of 30 years, with 8 years fixed, for the lewd conduct charges and 10 years, with 3 years
fixed, for the sexual abuse charge.  The sentences on the lewd conduct charges were ordered to
run consecutively.  Mr. Transue appeals, and he asserts that there is insufficient evidence to
support his conviction for sexual abuse, and that the district court erred by allowing the
admission of the CARES interviews of the alleged victims.  This Reply Brief addresses the
second issue.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Transue’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUE
Did the district court err by allowing the admission of the CARES interviews?
3
ARGUMENT
The District Court Erred By Admitting The CARES Videotapes Into Evidence
A. Introduction
In  this  case,  the  district  court  held  that  the  CARES  videotapes  were  admissible  under
I.R.E. 703 to assist the jury in understanding the CARES nurses expert testimony and that they
were admissible under I.R.E. 801(d)(1)(B) as a prior consistent statement to rebut an implied
charge of recent fabrication or improper influence or motive.  Mr. Transue submits that the
district court erred in holding the videotapes admissible.
B. The District Court Erred By Admitting The CARES Videotapes Into Evidence
1. Rule 703
With  regard  to  Mr.  Transue’s  claim  pursuant  to  I.R.E.  703,  the  State  asserts  that
Mr. Transue has failed to show how the CARES interviews were unfairly prejudicial and that the
jury heard hearsay evidence from Ann Guzman.  (Respondent’s Brief, p.17.)  The State’s
arguments fail.  I.R.E. 703 states,
The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expert at or before the
hearing. If of a type reasonably relied upon by experts in the particular field in
forming opinions or inferences upon the subject, the facts or data need not be
admissible in evidence in order for the opinion or inference to be admitted. Facts
or data that are otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court determines that their
probative value in assisting the jury to evaluate the expert's opinion substantially
outweighs their prejudicial effect.
I.R.E. 703.  In order for an expert’s facts or data to be admissible, the court must determine 1)
the facts or data will assist the jury in evaluating the expert’s opinion; and 2) the probative value
outweighs their prejudicial effect.  Mr. Transue challenged both of these elements on appeal.
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Mr. Transue asserted that the subject of the CARES interviews are not hyper-technical or
scientific or difficult to understand and therefore would not assist the jury in evaluating the
experts’ opinions.  (Appellant’s Brief, p.12.)  He also asserted that watching the children
participate in an interview does very little to assist the jury in cases like these.  (Appellant’s
Brief, p.12.)  Further, he asserted that the evidence was unfairly prejudicial because the jury was
exposed to “graphic instances of alleged sexual abuse” after hearing about this alleged abuse
from both A.T., B.T., and the CARES nurses.  (Appellant’s Brief, p.12.)  Evidence can be
unfairly prejudicial because it is cumulative. See, e.g., Rowett v. Kelly Canyon Ski Hill, Inc, 102
Idaho 708, 711 (1981) (affirming the trial court’s decision to exclude photographs because they
were cumulative and prejudicial).  Indeed I.R.E. 403 itself establishes that relevant evidence can
be excluded due to the needless presentation of cumulative evidence.  I.R.E. 403.  In this case,
because the probative value was so low due to the fact that the facts and data relied upon by the
CARES nurses was not technical, and because the result was the jury hearing cumulative
prejudicial evidence, Mr. Transue submits that the district court abused its discretion.
Further,  Mr.  Transue  asserted  that  the  district  court’s  ruling  would  have  the  effect  that
that videos of the CARES interviews would be admissible in any case in which a CARES nurses
qualifies as an expert and testifies to their findings.  (Appellant’s Brief, p.12.)  The Idaho
Supreme Court has specifically warned against this.  The purpose of Rule 703 “serves to prevent
an expert witness from serving as a conduit for the introduction of otherwise inadmissible
evidence.” State v. Watkins, 148 Idaho 418, 427 (2009).  The State does not appear to take issue
with this, but simply argues that the jury heard this evidence in the form of Ann Guzman’s
testimony anyway.  (Respondent’s Brief, pp.17-18.)  However, this does not change the fact that
the district court’s ruling allowed the CARES nurses in this case (and would in any other case) to
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be a conduit for inadmissible hearing.  The fact that the Ms. Guzman relayed some of this
testimony (without objection by Mr. Transue) does not excuse the district court’s error.  And,
again, as set forth above, cumulative evidence can indeed be prejudicial.
2. Rule 801(d)(1)(B)
With regard to Mr. Transue’s claim that the district court erred by determining that the
CARES interviews were admissible to rebut an express or implied charge of recent fabrication,
the State asserts that Mr. Transue’s questions to the alleged victims demonstrates that this was
Mr. Transue’s charge.  (Respondent’s Brief, pp.18-22.)  Mr. Transue disagrees.
As set forth in the Appellant’s Brief, Mr. Transue asserts that defense counsel’s
questioning went to the witnesses’ preparation, poise, and comfort in testimony, not a charge that
they were lying because the prosecutor wanted them to.  Mr. Transue’s closing argument bears
this out.  During closing argument, defense counsel argued that A.T. “met with the prosecutor
and Jackie a lot.  I only met her in court.”  (Tr., p.733, Ls.6-7.)  Clearly, counsel was asserting
that the State had more of an opportunity to meet with the alleged victims and prepare them for
trial, and defense counsel could not prepare for their testimony as well because he only saw them
in court during trial.  This is not an insinuation that the prosecutor was attempted to convince the
children to lie; it is simply an argument that the prosecutor was in a better position to prepare the
witnesses for trial and defense counsel did not have the opportunity to meet with them and
prepare his case accordingly.
Because the jury in this case heard needless, cumulative, prejudicial evidence in the form
of  the  hearsay  in  the  CARES  videos,  Mr.  Transue  submits  that  the  district  court  erred  in
admitting the videotapes of the interviews and that it cannot be said that these videos did not
contribute to the verdict.
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CONCLUSION
Mr. Transue requests that his conviction for sexual abuse be dismissed.  He also requests
that his judgment of conviction be vacated and his case remanded for further proceedings.
DATED this 24th day of May, 2017.
_________/s/________________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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